
REPUBLIC OF THE PHILIPPINES

Sandiganbayan
Quezon City

Seventh Division

MINUTES of the proceedings held on December 18, 2023.

Present:

Justice ZALDYV. TRESPESES-
Justice GEORGINA D. HIDALGO--
Justice ARTHUR O. MALABAGUIO^

■Acting Chairperson/Associate Justice
 Associate Justice
 —Associate Justice

The following resolution was adopted:

Crim Case No. SB-21-AR-0054 and 0055— People of the Philippines vs.
P/Ins. MERCITA P. EYA

This resolves the following:

1. Accused-Appellant’s Mercita P. Eya’s MOTION FOR
RECONSIDERATION with FORMAL ENTRY OF APPEARANCE
AS COLLABORATING COUNSEL dated October 20,2023^;

2. Plaintiff-Appellee’s COMMENT dated November 8, 2023^ and
3. Accused-appellant’s REJOINDER dated December 4,2023"^

CONSOLIDATED RESOLUTION

HIDALGO, J.

To straighten court records, the Entry of Appearance of Tiu Law
Offices as collaborating counsel for accused-appellant was already NOTED
by the court in its Resolution dated October 23, 2023^ Hence, this
Resolution will delve only on the matters and issues raised in the Motion for
Reconsideration.

Accused-appellant questions both the evidence of the prosecution and
how the court appreciated them, prompting her to file this Motion for
Reconsideration (“motion”) seeking to reverse her conviction.

● Per Administrative Order No. 137-2022 dated June 20,2022
,  2 Record, Vol. 1, pp. 507 to 556-A

2 Record, Vol. 2, pp. 9 to 17
Record, Vol. 2, pp. 19-31

® Record, Vol. 1, p. 497
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In support of her motion, accused-appellant raises the following

arguments:

1. The court gravely erred in giving evidentiary weight to the so-

called secondary evidence presented by the prosecution when it
failed to prove their due execution or existence, the loss,

destruction or unavailability of the original documents and the their

non-production despite reasonable opportunity in searching for the
said evidence;

2. The prima facie presumption under Article 217 of the Revised

Penal Code was effectively negated, if not completely destroyed,

because of the lack of competent and credible evidence to prove

that the absence of funds was due to the personal use of accused-

appellant;

3. The court seriously erred in giving credence to the findings of the

Philippine National Police (PNP) Accounting Division considering

that the audit made by the Commission on Audit (COA) was

incomplete, irregular and inaccurate at the time the two (2)

Informations were filed against accused-appellant. Thus, the same

cannot be used as a basis in holding accused-appellant liable for

malversation of public funds; and

4. The totality of evidence against accused-appellant is not sufficient

to establish her guilt beyond reasonable doubt.

Specifically, in trying to convince this court to grant her motion,

accused-appellant argues that the prosecution failed to satisfactorily explain

the loss or destruction of the primary evidence of this case before secondary

evidence may be resorted to by the court. She insists that the mere showing

of exhibits (Exhibits “A” to “E”) in court and their subsequent identification

by the witnesses for the prosecution are insufficient to comply with the

requirement of the rules on admissibility. She adds that the rules on

admissibility require that after a party establishes the existence and due

execution of the document, the party must prove that the document was in

fact lost or destroyed.

More, accused-appellant points the failure of the prosecution to fully

account for the other five (5) duplicate copies of the questioned deposit slips.

She avers that with the failure to prove that all five (5) other duplicate copies
of the questioned deposit slips were lost or destroyed, the presentation of the

secondary evidence has no basis, much more that the prosecution failed to

demonstrate reasonable diligence in searching for the original copies.

Accused-appellant attacks anew the two (2) Informations filed against

her and argues that the allegations therein are too general and that the

allegations contained therein are nothing but “wholesale” charges brought
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against her in a sweeping manner.

Accused-appellant adds that the evidence presented by the prosecution
is bereft of any showing that she utilized the PNP funds for her own personal
use and benefit and, that she embezzled, misappropriated and converted the

same. She stresses that none of the prosecution witnesses presented had

explicitly stated that the funds were stolen, transformed or dishonestly used

for her own personal use and benefit. She emphasizes that what the law

indeed requires is that, conversion, embezzlement and misappropriation

must be proven by affirmative evidence either through direct evidence or by

presenting facts that would inevitably lead to the conclusion of conversion,

embezzlement and misappropriation. She insists that had the court

appreciated the testimonial and documentary evidence that she presented, for

sure, she will be acquitted.

Moreover, she claims that it is erroneous on the part of the court to

rely on the prima facie presumption enshrined under Article 217 of the
Revised Penal Code.

Lastly, accused-appellant points out that the audit findings of the

Philippine National Police (PNP) Accounting Division and the COA were

incomplete, irregular and inaccurate because the COA did not conduct a
cash examination and audit of all other accountable officers as mandated by

the National and Auditing Manual and that no exit conference was

conducted together with key officials of the PNP to discuss the audit

findings before the two cases were filed against her.

In its Comment, plaintiff-appellee, through the Office of the Special

Prosecutor, in sum, argued that the issues raised in the motion are mostly

reiterations of accused-appellant’s previous arguments which were already

passed upon by this court. Hence, the motion must be denied for lack of
merit.

Specifically, plaintiff-appellee adds that although the cashbooks were

not presented, the prosecution was able to present other pertinent and

supporting documents to prove that accused-appellant has indeed committed
the acts of malversation, not to mention the fact that she has an unaccounted

cash accountabilities which she failed to explain and reconstitute when

demanded, more so that there were witnesses presented to testify on these
facts.

Plaintiff-appellee also negates the stand of accused-appellant that the

audit report was incomplete, irregular and inaccurate at the time the two

Informations because notably, there was no evidence presented by her to this

effect during trial. In fact, it was the prosecution that was able to prove that
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accused-appellant has collection tellers for the different accounts / funds of

the PNP. Collection tellers were then required to prepare receipts and
turnover all their collections to accused-appellant. All collections and

deposits were reflected in the cash books of accused-appellant and a

summary of collections will be reflected in the Report of Collections and
Deposits. This being the case, all funds collected were the sole

accountability of accused-appellant.

Plaintiff-appellee likewise explains that when the Accounting

Divisions of both the COA and PNP discovered the shortages of funds

which accused-appellant failed to account for, a letter demand containing a

directive to explain within seventy-two (72) hours was sent to accused-

appellant informing her of the findings. She then filed her Letter-

Compliance dated March 16, 1994 where she admitted that she did not

adhere strictly with existing COA regulations regarding daily deposits,

prompting the PNP to file a criminal case against her.

Similarly, plaintiff-appellee disagrees on accused-appellant’s
argument that there was a need to audit all other accountable officers

because in the present case, there was only one accountable officer- herein

accused-appellant and no one else.

Lastly, plaintiff-appellee insists that there was overwhelming evidence

presented that justified the finding of guilt of accused-appellant. The fact

that she received public funds and that she failed to account for the same

upon demand without offering justifiable explanation effectively means the

presumption enshrined under Article 217 of the Revised Penal Code, as
amended, remains unrebutted.

By way of Rejoinder, accused-appellant, in sum, disagrees with the

arguments of the plaintiff-appellee that she was not able to present new or

substantial arguments that would warrant the reversal of the questioned
Decision.

She posits that the prosecution did not make any sufficient

examination on the place where the documents were usually kept by the

custodian thereof or adduce any sufficient proof to show the fact of the loss

or explain their unavailability. She adds that no proper demand was made
since the COA did not conduct an exit conference as required by

Compliance and Financial Audit Manual. Thus, the COA is guilty of
singling out her out.

After the court heard all the arguments of the parties, the motion, the

comment and the rejoinder, were submitted for resolution.
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Hence, this resolution.

The purpose of a Motion for Reconsideration is to grant an

opportunity for the court to correct any actual or perceived error attributed to
it by re-examination of the legal and factual circumstances of the case.^

Among the ends to which a motion for reconsideration is addressed, one is

precisely to convince the court that its ruling is erroneous and improper,

contrary to the law or the evidence and in doing so, the movant has to dwell

of necessity upon the issues passed upon by the court.^ From the foregoing

pronouncement of the Supreme Court, what can be deduced is that, it is

incumbent upon the accused-appellant to show that the court committed any

actual or perceived error in the appreciation of the case.

Let us discuss.

In resolving the motion, the following arguments of accused-appellant

are worthy to mention:

1. The two (2) Informations filed against her and argues that the

allegations therein are too general and that the allegations

contained therein were nothing but “wholesale” charges brought

against her in a sweeping manner.

2. The prosecution failed to satisfactorily explain the loss or

destruction of the primary evidence of this case before a secondary

evidence may be resorted to by the court.

3. The evidence presented by the prosecution is bereft of any

evidence showing that accused-appellant did so, for her personal

use and benefit, embezzle, misappropriate and convert the funds of
the PNP.

4. The findings of the Philippine National Police (PNP) Accounting

Division considering that the audit made by the Commission on

Audit (COA) was incomplete, irregular and inaccurate because the

COA did not conduct a cash examination audit with respect to all

other accountable officers as mandated by the National and

Auditing Manual and no exit conference was conducted together
with key officials of the PNP to discuss the audit findings before
the filing of the two cases.

To be precise, the court deemed it best to make a comparative
discussion of the arguments raised in the motion vis-a-vis the questioned
Decision.

^ Republic of the Philippines, et al. vs. Abdulwahab A. Bayao, et at, GR No. 179492, June 5, 2013.
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Arguments in the motion Findings and Ruling of the Court
in the questioned Decision

The two (2)

against her and argues that the

allegations therein are too general
and that the allegations contained

therein were nothing but “wholesale”

charges brought against her in a

sweeping manner

Informations filed “A cursory reading of the two

Informations in these cases, side by
side with the provisions of Sections
6 and 9 of Rule 110 of the Revised

Rules of Criminal Procedure, led
the court to conclude that the

allegations in the two Informations

are sufficient because they narrate all

material facts pertaining to the

elements of the crime charged

against accused-appellant Eya. The

allegations being clear and sufficient,

undeniably, accused-appellant Eya

was able to squarely prepare for her

defense and was able to present
controverting pieces of evidence, x x

X A plain reading of the two
Informations will reveal that the

same contain the basic requisites of

sufficiency as required by Section 6,
Rule 110 of the Revised Rules of

Criminal Procedure namely: (a)

name of the accused; (b) the

designation of the offense given by
the statute;(c) the acts or omissions

complained of as constituting the

offense; (d)

offended party; (e) the approximate
date of the commission of the

offense; and (f) the place where the
offense was committed. The two

Informations having shown to be

compliant with Sections 6 and 9,
Rule 110 of the Revised Rules of

Court, this court finds no defect in
the same.”

the name of the

prosecution

satisfactorily explain the loss or

destruction of the primary evidence

of this case before secondary

evidence may be resorted to by the
court.

The failed to “x X X The court finds that the

prosecution during the trial of these
cases, was able to adduce evidence to

prove the existence, execution and

subsequent loss of the cash books

which were claimed by accused-
appellant Eya as the primary
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evidence. In lieu thereof, the

prosecution presented other pertinent

and supporting documents that

showed the culpability of accused-

appellant Eya. x x x Fact is, the

prosecution did not just rely on the

said cash books to prove her criminal

propensity but at the same time,

relied on other pertinent and

supporting documents, x x x indeed

the prosecution during the trial of

these cases was not able to present
the cash books which to the mind of

accused-appellant Eya are the

supposed primary evidence of the

prosecution. Be that as it may, the
court recognizes the fact that instead

of the cash books, the prosecution

was able to present Journal Voucher

{Exhibit “A ”) and its supporting
documents namely, Schedule 1, 5 ,

10 {Exhibit " to “D-}}'\ “C”,

and “E-I” to “E-12’\ respectively),

Landbank Deposit Slips {Exhibits

^‘B-l”to ^‘C-I”to “C-2(5”),
Statements of Bank Conciliation

{Exhibits '‘D” and “E”), all geared

to prove the culpability of accused-

appellant Eya. XXX said witness

(witness Dumag) also testified that
when she transferred to another work

station in La Trinidad, Benguet, she
lost track of the whereabouts of

Exhibits “A” to “E”. She also

mentioned the office policy that

public documents after being kept for
five (5) years, documents will then
be sent to the Archives Office and

after ten (10) years, will then be
transferred to the National Archives.

To make matters worse, their office
was burned down sometime in the

year 2000. These explanations of

witness Dumag relate to the fact of

the loss. Thus, witness Dumag was

(1
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able to demonstrate the existence,
execution and fact of loss of the

documents used by the court in

deciding these cases against accused-

appellant Eya.” X X X when
prosecution witness Santos was

placed on the witness stand^, she

identified Journal Voucher {Exhibit

”). She testified that she was the

one who prepared it and and affixed

her signature therein which explains

why she was able to identify her

signature appearing on said exhibit,

“x X X she (witness Santos) also

identified photocopies of Schedule

10 {Exhibit ‘E”) with sub-markings,

Schedule 5 {Exhibit “C”) with sub

markings, Statement of Bank

Reconciliation under Savings

Account No. 0552-1000-69 {Exhibit

“D”) and Statement of Bank
Reconciliation Savings

Account No. 0552-1000-18 {Exhibit

She attested that despite

several efforts to locate the originals

of these documents, they could no

longer be found which can be
attributed to the transfer of their

under

office from one location to another.

Lastly, she testified that Report of

Collections and Deposits (ROCs) for

1992 to 1993 was no longer available

at the Accounting Division but the
contents thereof can still be verified

from other sources such as the

Journal and deposits slips attached to

it. With this, the integrity of the cash

books although subsequently

destroyed by fire^ cannot be

questioned. No less than witness
Constantino testified*^ that the

permanent record of Report of

^TSN dated March 22, 2017

^ TSN dated October 2, 2007, p. 42
TSN dated December 5,2007
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Collections and Deposits, which

were all based on accused-appellant
Eya’s cash book, remain intact and

was actually presented as Exhibit
“H” to "H-}9.xxx^^

The evidence presented by the

prosecution is bereft of any evidence

showing that accused-appellant did

so, for her personal use and benefit,

embezzle, misappropriate and
convert the funds of the PNP.

A single local check deposit slip

{Exhibit “C-I ”) as correctly pointed
out by RTC Br. 88 was reflected in

the bank statement as two (2) check

deposits, i.e. as local check and

another as a regional check in

different amounts {Exhibit “2”). A

question now arises, why would a

single transaction result to two
different transactions?

The prima facie presumption under
Article 217 of the Revised Penal

Code was negated if not completely
destroyed in view of the lack of

competent and credible evidence to

prove that the absence of funds was

due to the personal use by the

accused-appellant.

The amounts reflected in the

questioned deposit slips were

reflected and credited only several
months after the dates of their

alleged deposits {Exhibit "C-7";
Exhibit

Accused-appellant Eya claimed that
the bank teller modified the amounts

in the deposit slip but she failed to

identify who effected the alleged

modification. Common banking
practice prohibits a bank teller from

modifying the amount in the deposit
slip since the contract between the

bank and its depositor is governed by
the provisions of the Civil Code on

simple loan or mutuum, with the

bank as the debtor and the depositor
as the creditor. * *

Accused-appellant Eya did not

submit to the trial court during the

trial any justification or at least, the
alleged modified deposit slip despite

Article 1980, Civil Code. Art. 1980. Fixed, savings, and current deposits of money in ban cs and simil
institutions shall be governed by the provisions concerning simple loan.
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her admission of having received the

same the following day.
12

Accused-appellant Eya did not rebut

the testimony of prosecution witness
Santos that the transactions referred

to in the bank statements are

different from the alleged deposits

made by accused-appellant Eya

through the questioned deposit slips
{Exhibits “B-8” to

C-8, “C-17^’ to “C-18”

and “C~22 ”) supported by Journal of

Collections and Deposits {Exhibits
“X-23”, “X-27”, ‘X-29”, ‘X-37’\

‘X-4I” , ‘X-36” , ‘X-30” and ‘X-

24’’)

B-11

explained
Constantino, it was established that

that while there were official receipts

and deposit slips reported as
collections, the same were not
reflected in the bank statements and

not validated by the bank.

As by witness

13

Philippine National Police Schedule

of Deposit with Unvalidated Deposit

Slips {Exhibit “M-1 ”) were not
reflected in the Bank Statement

covering the period from Deeember
22, 1992 to November 25, 1993 of
the PNP.

The findings of the Philippine

National Police (PNP) Accounting

Division considering that the audit

made by the Commission on Audit

(COA) was incomplete, irregular and
inaccurate because she was not

informed when the audit was

conducted.

XXX such failure to inform accused-

appellant Eya as to when the conduct
of examination is immaterial as this

does not affect the accuracy of the

documents to be examined especially

so when there was no showing of bad

faith on the part of the examining
officers. Nonetheless, accused-

appellant Eya should be reminded

that as an accountable public officer

12
TSN dated September 6, 2018, pp. 19-21
TSN dated October 19,2011, pp. 8 to 10 113

/
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who is expected to master Audit

Code of the Philippines under
Presidential Decree No. 45 as her

principal rule book, she is expected

at all times to discharge public

functions attached to her position as

Chief Collecting Officer with utmost

fidelity and care. It is expected from

her to be mindful of the proper,
accurate, efficient and lawful

recording of public funds and make

all documents readily available at

any time within the reasonable

business day for examination by any

officer authorized by the law to
conduct the same with or without her

presence. The need to inform an

accountable public officer of the
schedule when an audit or

examination of the financial

documents will be made, is to rattle

the antiquated bones of the

constitutionally enshrined principle

of public accountability. XXX

Additionally, direct evidence of

personal misappropriation by the

accused is hardly necessary as long

as the accused cannot explain

satisfactorily the shortage in his

accounts. All that is necessary for

conviction is sufficient proof that
accountable officerthe had

received public funds, that he did

not have them in his possession
when demand therefor was made,

and that he could not satisfactorily

explain his failure to do so.
(emphasis supplied)
Records reveal that after theNo proper demand was made since

the COA did not conduct an exit

conference

Compliance and Financial Audit
Manual

required byas
discoveries and reports of the

Accounting Divisions of both the
PNP and COA, a Letter Demand

dated February 22, 1994 {Exhibit
“P ”) containing a directive to submit
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her explanation in writing within
seventy-two (72) hours, was sent to

accused-appellant Eya informing her
of their findings on the accounts that

she is required to maintain after a

cash examination was made. By way

of compliance, accused-appelant Eya

submitted an explanation and some

of the notable explanations include
that her transactions with the Land

Bank made in the afternoon were

processed the following day, xxx

Unfortunately, after going over the arguments raised in the motion,
and even after a re-assessment of the records of these cases, this court finds

no cogent reason that could persuade it to reconsider or set aside its

questioned Decision promulgated on September 5, 2023 considering that the

arguments raised in the motion were already passed upon by the court in the
questioned Decision.

WHEREFORE, for failure of accused-appellant to present new

arguments to persuade the court to reconsider the questioned Decision
promulgated on September 5, 2023, the Motion for Reconsideration  dated
October 20, 2023 is denied for lack of merit.

SO ORDERED.

GEORGINA D. HIDALGO

Associate Fustice

WE CONCUR:

Y^RESPESES
hairp^on, Associate JusticeActi
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